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SELYA, Circuit Judge. This mandanus proceedi ng! requires

us to resolve an issue of inportance to judges and practitioners
alike: Does a district court possess the authority to conpel an
unwi Il ling party to participate in, and share the costs of, non-
bi ndi ng nedi ati on conducted by a private nediator? W hold that a
court may order nmandatory mediation pursuant to an explicit
statutory provision or local rule. W further hold that where, as
here, no such authorizing nedium exists, a court nonethel ess nay
order mandat ory nedi ati on through the use of its i nherent powers as
long as the case is an appropriate one and the order contains
adequat e saf eguards. Because the nediation order here at issue
| acks such safeguards (although it does not fall far short), we
vacate it and remand the matter for further proceedings.
I. BACKGROUND

In January 1996, Thanes-Di ck Superaqueduct Partners
(Thames-Di ck) entered into a naster agreenent with the Puerto Rico
Aqueduct and Sewer Authority (PRASA) to construct, operate, and
maintain the North Coast Superaqueduct Project (the Project).
Thames- Di ck granted subcontracts for various portions of the work,

i ncludi ng a subcontract for construction managenent to Dick Corp.

Al though the petition seeks the issuance of a wit of
mandamus, the relief sought is nore in the nature of a wit of
prohi bition. Because the two wits have nuch in comobn —one is
nerely the obverse of the other —we foll ow past practice and nake
no distinction between them See, e.qg., United States v. Horn, 29
F.3d 754, 769 n.18 (1st Cir. 1994).
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of Puerto R co (D ck-PR), a subcontract for the operation and
mai nt enance of the Project to Thames Water International, Ltd.
(Thanmes Water), and a subcontract for the fabrication of pipe to

Atlantic Pipe Corp. (APC). After the Project had been built, a

segnent of the pipeline burst. Thanmes-Dick incurred significant
costs in repairing the damage. Not surprisingly, it sought to
recover those costs from other parties. In response, one of

PRASA's insurers filed a declaratory judgnent action in a |ocal
court to determ ne whet her Thanmes-Di ck's clainms were covered under
its policy. The litigation ballooned, soon involving a nunber of
parties and a nyri ad of i ssues above and beyond i nsurance cover age.

On April 25, 2001, the hostilities spilled over into
federal court. Two entities beneficially interested in the master
agreenent —CPA G oup I nternational and Chi ang, Patel & Yerby, Inc.
(collectively CPA) —sued Thanes-Di ck, D ck-PR, Thanes Water, and
various insurers in the United States District Court for the
District of Puerto Rico, seeking rermuneration for consulting
services rendered in connection with repairs to the Project. A
googol of <clainms, counterclains, cross-clainms, and third-party
conplaints foll owed. Sonme of these were brought against APC (the
petitioner here). To conplicate matters, one of the defendants
noved to di sm ss on grounds that, inter alia, (1) CPAhad failed to

join an indispensabl e party whose presence woul d destroy diversity



jurisdiction, and (2) the existence of the parallel proceeding in
the | ocal court counseled in favor of abstention.

While this notion was pendi ng before the district court,
Thanes-Di ck asked that the case be referred to nediation and
suggested Professor Eric Geen as a suitable nediator. The
district court granted the noti on over APC s objection and ordered
non- bi ndi ng nedi ati on to proceed before Professor G een. The court
pronounced nediation likely to conserve judicial resources;
directed all parties to undertake nediation in good faith; stayed
di scovery pending conpletion of the nediation; and declared that
participation in the nediation would not prejudice the parties
positions vis-a-vis the pending notion or the litigation as a
whol e. The court also stated that if nediation failed to produce
a gl obal settlenent, the case would proceed to trial

After noving unsuccessfully for reconsideration of the
nmedi ati on order, APC sought relief by way of nandanus. Its
petition alleged that the district court did not have the authority
to require nediation (especially in light of unresolved questions
as to the court's subject-matter jurisdiction) and, in all events,
could not force APC to pay a share of the expenses of the
medi ation. We invited the other parties and the district judge to
respond. See Fed. R App. P. 21(b)(4)-(5). Several entities
(i ncluding Thanmes-Dick, Dick-P.R, and Thames Water) opposed the

petition. Two others (third-party defendants United States



Fidelity & Quaranty Conpany and United Surety and |ndemity
Conpany) filed a brief in support of APC. W assigned the case to
the oral argunment cal endar and stayed the contenplated nediation
pendi ng our review.

Prior to argunent in this court, two notabl e devel opnents
occurred. First, the district court considered and rejected the
chall enges to its exercise of jurisdiction. Second, APC rejected
an offer by Thames-Dick to pay its share of the nediator's fees.
II. JURISDICTION

In an effort to shut off further debate, the respondents

asseverate that mandanus is inproper because APC will not suffer
irreparable harmin the absence of such relief. They rest this
asseveration on the notion that "[nlandamus 1is ordinarily

appropriate [only] in those rare cases in which the issuance (or
noni ssuance) of an order presents a question anent the limts of
judicial power, poses sonme special risk of irreparable harmto the

appel l ant, and is pal pably erroneous.” United States v. Horn, 29

F.3d 754, 769 (1st Cir. 1994). The problem however, is that these

[imtations typically apply only to supervisory mandanus. |d. at
769 & n.19. In the tiny class of cases in which advi sory mandanus
is appropriate, irreparable harmneed not be showmn. 1d. at 769-70.

We believe that this case is fit for advisory mandanus
because the extent of a trial court's power to order mandatory

medi ati on presents a systemically inportant issue as to which this
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court has not yet spoken. See In re Prov. Journal Co., 293 F. 3d 1,

9 (1st Cir. 2002) (discussing criteria for advisory mandanus).
Mor eover, that issue is capable of significant repetition prior to
effective review See Jennifer O Hearne, Comment, Conpelled

Participationin |lnnovative Pretrial Proceedings, 84 Nw. U L. Rev.

290, 317 (1989) (noting that, as a practical matter, |awers often
are unable to challenge pretrial innovations even when they may be
invalid). That fact mlitates in favor of advisory nandanus. See
Horn, 29 F.3d at 770. We conclude, therefore, that invoking
advi sory mandanus IS pr udent under t he ci rcunst ances.
Consequently, the existence vel non of irreparable harmis a non-
issue. W turn, then, to the nerits.
III. THE MERITS

There are four potential sources of judicial authority
for ordering mandatory non-binding nediation of pending cases,
nanely, (a) the court's local rules, (b) an applicable statute, (c)
the Federal Rules of Cvil Procedure, and (d) the court's inherent
powers. Because the district court did not identify the basis of

its assunmed authority, we consider each of these sources.

A. The Local Rules.

Adistrict court's local rules may provi de an appropriate
source of authority for ordering parties to participate in

nmedi ati on. See Rhea v. Massey-Ferquson, Inc., 767 F.2d 266, 268-69

(6th Cr. 1985) (per curiam. |In Puerto R co, however, the | ocal
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rules contain only a single reference to any form of alternative
di spute resolution (ADR). That reference is enbodied in the
district court's Amended G vil Justice Expense and Del ay Reducti on
Plan (CJR Plan). See D.P.R R app. III.

The district court adopted the CIR Pl an on June 14, 1993,
In response to the directive contained in the Cvil Justice Reform
Act of 1990 (CIRA), 28 U.S.C. 88 471-482. Rule V of the CIR Plan
st ates:

Pursuant to 28 U.S.C. 8§ 473(b)(4), this

Court shall adopt a nethod of Alternative

Di spute Resolution ("ADR') through nediation

by a judicial officer.

Such a programwoul d allowlitigants to

obtain from an inpartial third party —the

judicial officer as nediator —a fl exi bl e non-

bi ndi ng, di spute resolution process to

facilitate negotiations anong the parties to

hel p them reach settl enent.

DP.R R app. Il (R V.). In addition to specifying who may act
as a nediator, Rule Valso |limms the proper procedure for nediation
sessions and assures confidentiality. See id.

The respondents concede that the nediation order inthis
case falls outside the boundaries of the nediation program
envi sioned by Rule V. It does so nost noticeably because it
i nvol ves nediation before a private nediator, not a judicial
of ficer. Seizing upon this discrepancy, APC argues that the | ocal
rules limt the district court in this respect, and that the court

exceeded its authority thereunder by issuing a non-conformng

medi ati on order (i.e., one that contenplates the intervention of a
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private nediator). The respondents counter by arguing that the
rul e does not bind the district court because, notw thstandi ng the
unanbi guous promse of the CIR Plan (which declares that the
district court "shall adopt a nethod of Alternative Dispute
Resol ution"), no such program has been adopted to date.

This is a powerful argunent. APC does not contradict the
respondents' assurance that the relevant portion of the CIR Pl an
has remai ned uni npl enent ed, and we take judicial notice that there
iIs no formal, ongoing ADR program in the Puerto R co federa
district court. Because that is so, we conclude that the District
of Puerto Rico has no local rule in force that dictates the
perm ssi bl e characteristics of nediation orders. Consequent | y,
APC s argunent founders.?

B. The ADR Act.

There i s only one potential source of statutory authority

for ordering mandat ory non- bi ndi ng nedi ati on here: the Alternative

This holding renders it unnecessary for us to discuss the
respondents' alternate contention that the CIR Plan is a dead
| etter because the legislation that pronpted its enactnent —the
CJRA —expired in 1997. See, e.q., Carl Tobias, D d the Gvi
Justice Reform Act of 1990 Actually Expire?, 31 U Mch. J.L.
Ref orm 887, 892 (1998) (exploring the uncertainty regardi ng whet her
t he CIRA expired and whet her | ocal plans adopted pursuant toit are
still effective). By |ike token, this holding renders noot the
respondents' claimthat the district court coul d di sregard Appendi x
1l even if an ADR programwere in force. See D.P.R R 105 ("When
a judge of this court issues any order in a specific case which is
not consistent with these rules, such order shall constitute a
suspensi on of these rules for such case and only to the extent that
it is inconsistent therewith."). Accordingly, we take no view of
the neaning or validity of Local Rule 105.
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D spute Resolution Act of 1998 (ADR Act), 28 U. S.C. 88 651-658.
Congress passed the ADR Act to pronote the wutilization of
alternative dispute resolution nethods in the federal courts and to
set appropriate guidelines for their use. The Act lists nediation
as an appropriate ADR process. Id. 8§ 651(a). Mor eover, it
sanctions the participation of "professional neutrals from the
private sector" as nediators. 1d. 8 653(b). Finally, the Act
requires district courts to obtain litigants' consent only when
they order arbitration, id. 8§ 652(a), not when they order the use
of other ADR nmechani sns (such as non-bi ndi ng nedi ation).

Despite the broad sweep of these provisions, the Act is
quite clear that sone formof the ADR procedures it endorses nust
be adopted in each judicial district by local rule. See id. 8
651(b) (directing each district court to "devise and inplenent its
own alternative dispute resolution program by |ocal rule adopted
under [28 U. S.C.] section 2071(a), to encourage and pronote t he use
of alternative dispute resolution in its district"). In the
absence of such local rules, the ADR Act itself does not authorize
any specific court to use a particular ADR nechanism Because the
District of Puerto Rico has not yet conplied with the Act's
mandate, the nediation order here at issue cannot be justified
under the ADR Act.

The respondents essay an end run around this |acuna:

they contend (borrowing a phrase from the court below) that the
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"spirit" of the ADR Act authorizes the nedi ati on order because the
Act was intended to pronote experinmentation with ADR techni ques.
W reject this attenpt to press the ADR Act into service by
i ndi rection.

Al t hough the ADR Act was designed to pronote the use of
ADR techniques, Congress chose a very well-defined path: it
granted each judicial district, rather than each individual judge,
the authority to craft an appropriate ADR program |n other words,
Congress permtted experinentation, but only wthin the
disciplining format of district-wide local rules adopted wth
notice and a full opportunity for public coment. See 28 U S.C. 8§
2071(b). To say that the Act authorized each district judge to
disregard a district-wide ADR plan (or the absence of one) and
fashion i nnovative procedures for use in specific cases is sinply
too much of a stretch.

W add, however, that although the respondents cannot use
the ADR Act as a justification, neither can APC use it as a
nul lification. Noting that the Act requires the adoption of | ocal
rul es establishing a formal ADR program APC equates the absence of
such rules with the absence of power to enploy an ADR procedure
(say, nmediation) in a specific case. But that is w shful thinking:
if one assunes that district judges possessed the power to require
nmedi ati on prior to the passage of the ADR Act, there is nothing in

the Act that strips them of that power. After all, even the
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adoption of a federal procedural rule does not inplicitly abrogate
a district court's inherent power to act nerely because the rule

t ouches upon the same subject matter. See Chanbers v. Nasco, Inc.,

501 U.S. 32, 42-43 (1991) (rejecting the argunent that the adoption
of various provisions of the Civil Rules elimnated the district

court's inherent power to inpose other sanctions); Link v. Wibash

RR, 370 US 626, 630 (1963) (explaining that neither the
perm ssi ve | anguage of Fed. R Cv. P. 41(b) nor the policy behind
it justified a conclusion that it was neant to limt the district
courts' inherent power to dismss a case for want of prosecution).
The case before us is anal ogous to Chanbers and Link
Even though Congress may cabin the district courts' inherent
powers, its intention to do so nmust be cl ear and unm st akable. See

Wi nberger v. Ronero-Barcelo, 456 U S. 305, 313 (1982). Not so

here: we know of nothing in either the ADR Act or the policies
that undergird it that can be said to restrict the district courts
authority to engage in the case-by-case deploynent of ADR
procedures. Hence, we conclude that where, as here, there are no
i mpl enenting local rules, the ADR Act neither authorizes nor
prohibits the entry of a nandatory mnedi ati on order.

C. The Civil Rules.

The respondents next argue that the district court
possessed the authority to require nediation by virtue of the

Federal Rules of Civil Procedure. They concentrate their attention
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on Fed. R Gv. P. 16, which states in pertinent part that "the
court nmay take appropriate action[] with respect to . . . (9)
settlement and t he use of special procedures to assist in resolving
t he di spute when authorized by statute or local rule . . . ." Fed.
R Gv. P. 16(c)(9). But the words "when authorized by statute or
local rule" are a frank limtation on the district courts'
authority to order nediation thereunder,® and we nust adhere to

that circunscription. See Schlagenhauf v. Holder, 379 U S. 104,

121 (1964) (explaining that the G vil Rules "should not be expanded
by di sregarding plainly expressed limtations"). Because there is
no statute or local rule authorizing mandatory private nmediation in
the District of Puerto Rico, see supra Parts 1II(A-(B), Rule

16(c) (9) does not assist the respondents' cause.*

W think it is pertinent here to quote the advisory
comm ttee's note:
The rul e acknowl edges the presence of statutes
and local rules or plans that nay authorize
use of some [ADR] procedures even when not
agreed to by the parties. The rule does not
attenpt to resolve questions as to the extent
a court would be authorized to require such
proceedings as an exercise of its inherent
powers.

Fed. R CGCv. P. 16, advisory conmttee's note (1993 Anmendnent)
(citations omtted).

‘“The cases that the respondents cite for the proposition that
Rul e 16 sanctions mandatory ADR procedures even in the absence of
an enabling statute or local rule are inapposite. Al of them
predate the 1993 anendnents, which added the pertinent |anguage to
Rule 16. See, e.q., Fed. Reserve Bank v. Carey-Canada, lnc., 123
F.R D. 603, 606 (D. Mnn. 1988); Arabian Am Q1| Co. v. Scarfone,
119 F.R D. 448, 448-49 (MD. Fla. 1988).
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D. Inherent Powers.

Even apart from positive law, district courts have
substanti al inherent power to manage and control their cal endars.

See Link, 370 U.S. at 630-31; see generally Brockton Sav. Bank v.

Peat, Marwick, Mtchell & Co., 771 F.2d 5, 11 (1st Cr. 1985)

(explaining that "the rules of civil procedure do not conpletely
describe and limt the power of district courts"). This inherent
power takes many fornms. See Fed. R Civ. P. 83(b) (providing that
judges nmay regul ate practice in any manner consistent with federal
| aw and applicable rules). By way of illustration, a district
court may use its inherent power to conpel represented clients to
attend pretrial settlenent conferences, even though such a practice

is not specifically authorized in the Cvil Rules. See Heilenman

Brewing Co. v. Joseph Cat Corp., 871 F.2d 648, 650 (7th Cr. 1989)

(en banc).

O course, a district court's inherent powers are not
infinite. There are at least four limting principles. First,
i nherent powers nust be used in a way reasonably suited to the
enhancenent of the court's processes, including the orderly and

expedi ti ous disposition of pending cases. Coyante v. P.R Ports

Auth., 105 F.3d 17, 23 (1st Gr. 1997). Second, inherent powers
cannot be exercised in a manner that contradicts an applicable
statute or rule. Chanbers, 501 U. S. at 47. Third, the use of

i nherent powers nust conport with procedural fairness. [d. at 50.
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And, finally, inherent powers "nust be exercised with restraint and
discretion." |d. at 44.

At one tine, the inherent power of judges to conpe
unwi I ling parties to participate i n ADR procedures was a hot-button

i ssue for |legal scholars. Conpare, e.g., O Hearne, supra at 320

(arguing that inherent power should not be wused to conpel
participation in pretrial settlenent proceedings), with Lucille M

Ponte, Putting Mandatory Summary Jury Trial Back on the Docket:

Recommendati ons on the Exercise of Judicial Authority, 63 Fordham

L. Rev. 1069, 1094 (1995) (urging the opposite conclusion).
Al though many federal district courts have forestalled further
debate by adopting local rules that authorize specific ADR
procedures and outlaw others, e.g., DNH R 53.1 (permtting
mandatory nediation); D. Me. R 83.11 (permtting only voluntary
nmediation); D. Mass. R 16.4 (permtting nmandatory summary jury
trials but only voluntary nediation), the District of Puerto Rico
is not anong them Thus, we have no choice but to address the
guesti on head-on.

We begin our inquiry by examning the case |aw In

Strandell v. Jackson County, 838 F.2d 884 (7th Cr. 1987), the

Seventh Circuit held that a district court does not possess

i nherent power to conpel participation in a summary jury trial.?®

A summary jury trial is an ADR technique in which the
opposi ng attorneys present their case, in abbreviated form to a
nock jury, which proceeds to render a non-binding verdict. See In
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In the court's view, Fed. R Civ. P. 16 occupied the field and
prevented a district court fromforcing "an unwilling litigant [tO]
be sidetracked fromthe normal course of litigation." 1d. at 887.
But the group that spearheaded the subsequent revision of Rule 16
explicitly rejected that interpretation. See Fed. R Cv. P. 16,
advi sory commttee's note (1993 Anendnent) ("The [anended] rule
does not attenpt to resolve questions as to the extent a court
woul d be authorized to require [ADR] proceedi ngs as an exerci se of
its inherent powers."). Thus, we do not find Strandell persuasive
on this point.

The Strandell court also expressed concern that sunmary
jury trials would undermne traditional discovery and privilege
rules by requiring certain disclosures prior to an actual trial.
838 F.2d at 888. W find this concern unwarranted. Because a
summary jury trial (like a non-binding nediation) does not require
any disclosures beyond what would be required in the ordinary
course of discovery, its principal disadvantage tothelitigantsis

that it may prevent them from saving surprises for the tinme of

trial. Since trial by anbush is no | onger in vogue, that interest
does not deserve protection. See Fed. Reserve Bank v. Carey-

Canada, Inc., 123 F.R D. 603, 606 (D. Mnn. 1988).

re NLO Inc., 5 F.3d 154, 156 (6th Cr. 1993); see generally Thomas
D. Lanbros, The Summary Jury Trial Report to the Judicial
Conference of the United States, 103 F.R D. 461 (1984).
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Rel ying on policy argunents, the Sixth Crcuit also has
found that district courts do not possess inherent power to conpel

participation in sumary jury trials. See Inre NLO Inc., 5 F. 3d

154, 157-58 (6th Cir. 1993). The court thought the value of a
sumary jury trial questionable when parties do not engage in the
process voluntarily, and it worried that "too broad an
interpretation of the federal courts' inherent power to regulate
their procedure . . . encourages judicial high-handedness . . . ."
Id. at 158 (citation and internal quotation marks omtted).

The concerns articulated by these two respected courts
plainly apply to mandatory nediation orders. \When nediation is
forced upon unwilling litigants, it stands to reason that the
i keli hood of settlenent is dimnished. Requiring parties to
i nvest substantial amounts of tinme and noney in nediation under
such circunstances may well be inefficient. Cf. Richard A Posner,

The Summary Jury Trial and G her Mthods of Alternative Dispute

Resol uti on: Sone Cautionary Cbservations, 53 U Chi. L. Rev. 366,

369-72 (1986) (offering a nodel to eval uate ADR techniques in terns
of their capacity to encourage settlenents).

The fact renains, however, that none of these
consi derations establishes that nandatory nediation is always
i nappropriate. There may well be specific cases in which such a
protocol is |likely to conserve judicial resources wthout

significantly burdening the objectors' rights to a full, fair, and
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speedy trial. Mich depends on the idiosyncracies of the particul ar
case and the details of the mediation order.

In sone cases, a court may be warranted i n believing that
conpul sory nedi ation could yield significant benefits even if one
or nore parties object. After all, a party nmay resist nediation
sinply out of unfamliarity with the process or out of fear that a
willingness to submt woul d be perceived as a | ack of confidence in

her |egal position. See Canpbell C. Hutchinson, The Case for

Mandat ory Mediation, 42 Loy. L. Rev. 85, 89-90 (1996). 1In such an

I nstance, the party's initial reservations are likely to evaporate
as the nedi ati on progresses, and negoti ations could well produce a
beneficial outcone, at reduced cost and greater speed, than would
a trial. \Wiile the possibility that parties will fail to reach
agreenent renai ns ever present, the boon of settlenent can be worth
the risk.

This is particularly true in conplex cases involving
multiple clains and parties. The fair and expeditious resolution
of such cases often is helped along by creative solutions —
solutions that sinply are not available in the binary franmework of
traditional adversarial litigation. Mediation wth the assistance
of a skilled facilitator gives parties an opportunity to explore a
much w der range of options, including those that go beyond
conventional zero-sum resol utions. M ndful of these potenti al

advant ages, we hold that it is within a district court's inherent
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power to order non-consensual nediation in those cases in which

that step seens reasonably likely to serve the interests of
justice. O . Reilly v. United States, 863 F.2d 149, 156-57 (1st

Cir. 1988) (finding that district courts have inherent power to
appoi nt technical advisors in especially conplex cases).

E. The Mediation Order.

Qur determnation that the district courts have inherent
power to refer cases to non-binding nediation is made with a
recognition that any such order nust be crafted in a manner that
preserves procedural fairness and shields objecting parties from
undue burdens. W thus turn to the specifics of the nediation
order entered in this case. As with any exercise of a district
court's inherent powers, we review the entry of that order for

abuse of discretion. See Chanbers, 501 U S. at 50; Reilly, 863

F.2d at 156.

As an initial matter, we agree with the | ower court that
the conplexity of this case mlitates in favor of ordering
medi ati on. At last count, the suit involves twelve parties,
asserting a welter of clains, counterclains, cross-clains, and
third-party clains predicated on a wde variety of theories. The
pendency of nearly parallel litigation in the Puerto Rican courts,
which features a slightly different cast of characters and cl ains
that are related to but not conpletely congruent with those

asserted here, further conplicates the natter. Untangling the
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intricate web of relationships anong the parties, along with the

difficult and fact-intensive argunents made by each, will be tine-

consunm ng and will inpose significant costs on the parties and the
court. Against this backdrop, nediation holds out the dual
prospect of advantaging the Ilitigants and conserving scarce

judicial resources.

In an effort to parry this thrust, APCraises a series of
objections. Its threshold claimis that the district court erred
i n ordering nediati on before resolving a pending notion to disn ss
for lack of subject-matter jurisdiction (or, alternatively, to

abstain). See, e.q., Bouchard Transp. Co. v. Fla. Dep't of Envtl.

Prot., 91 F.3d 1445, 1448-49 (11th Cr. 1996) (vacating a nedi ati on
order and directing the | ower court first to consider the objecting
party's assertion of Eleventh Anmendnment immunity).

G ven what has transpired, this argunment is fruitless.
Wiile this proceeding was pending, the district court denied the
notion in question and confirmed the existence of its subject-

matter jurisdiction. See CPA Goup Int'l, Inc. v. Am Int'l Ins.

Co., No. 01-1483, slip op. at 16-25 (D.P.R WMy 23, 2002). Thus,
even if it were error to enter the nediation order before passing

upon the notion to dismss,® the error was harmess: it would be

°Al t hough we take no view of this aspect of APC s argunent, we
note that when a jurisdictional question involves disputed facts,
the district court sonetinmes "may defer resolution of the
jurisdictional issue until the time of trial."” Valentin v. Hosp.
Bella Vista, 254 F.3d 358, 363 n.3 (1st Cr. 2001). How this
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an enpty exercise to vacate the nedi ati on order on this ground when
the | ower court has already rejected the challenges to its exercise

of jurisdiction. See, e.qg., Gbbs v. Buck, 307 U.S. 66, 78 (1939);

Aoude v. Mbil GI Corp., 862 F.2d 890, 895 (1st GCr. 1988).

Next, APC posits that the appointnent of a private
nmedi at or proposed by one of the parties is per se inproper (and,
t hus, invalidates the order). W do not agree. The district court
has i nherent power to "appoi nt persons unconnected with the court
to aid judges in the perfornmance of specific judicial duties.” Ex

parte Peterson, 253 U S. 300, 312 (1920). In the context of non-

bi ndi ng nedi ati on, the nedi ator does not decide the nerits of the
case and has no authority to coerce settlenent. Thus, in the
absence of a contrary statute or rule, it is perfectly acceptable
for the district court to appoint a qualified and neutral private
party as a nediator. The nere fact that the nedi ator was proposed
by one of the parties is insufficient to establish bias in favor of

that party. Cf. TechSearch, L.L.C v. Intel Corp., 286 F.3d 1360,

1379 n. 3 (Fed. Cir. 2002) (noting that technical advisors typically
would be selected from a list of candidates submtted by the
parties).

W hasten to add that the litigants are free to chal |l enge

the qualifications or neutrality of any suggested nedi at or (whet her

proposition affects atrial court's ability to issue interimorders
designed to nove litigation forward while it ponders a chall enge to
its jurisdiction is a matter that we | eave for another day.
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or not nom nated by a party to the case). APC, for exanple, had a
full opportunity to present its views about the suggested nedi ator
both in its opposition to the notion for nediation and in its
notion for reconsideration of the nmediation order. Despite these
opportunities, APC offered no convincing reason to spark a beli ef
that Professor Geen, a nationally recognized nediator wth
significant experience in sprawing cases, is an unacceptable
choi ce. Wen a court enters a nediation order, it necessarily
makes an i ndependent determ nation that the mediator it appointsis
both qualified and neutral. Because the court made that inplicit
determ nation here in a manner that was procedurally fair (if not
ideal), we find no abuse of discretion in its selection of
Prof essor Geen.’

APC al so grouses that it should not be forced to share
the costs of an unwanted nediation. W have held, however, that
courts have the power under Fed. R Cv. P. 26(f) to issue pretrial

cost-sharing orders in conplex litigation. See In re San Juan

Dupont Pl aza Hotel Fire Litig., 994 F.2d 956, 965 (1st Cr. 1993).

Gven the difficulties facing trial courts in cases involving
mul tiple parties and multiple clains, we are hesitant tolimt that

power to the traditional discovery context. See id. This is

"W say "not ideal" because, in an ideal world, it would be
preferable for the district court, before nanming a nediator, to
solicit the nanmes of potential nomnees fromall parties and to
provi de an opportunity for the parties to conment upon each ot hers
proposed nom nees.
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especially true in conplicated cases, where the potential val ue of
mediation lies not only in pronoting settlenment but also in
clarifying the issues remaining for trial.

The short of the matter is that, w thout default cost-
sharing rules, the use of valuable ADR techniques (like nediation)
becones hostage to the parties' ability to agree on the concom tant
financi al arrangenents. This nmeans that the district court's
i nherent power to order private nmediation in appropriate cases
woul d be rendered nugatory absent the corollary power to order the
sharing of reasonable nediation costs. To avoid this pitfall, we
hold that the district court, in an appropriate case, is enpowered
to order the sharing of reasonable costs and expenses associ ated
wi t h mandat ory non-bi ndi ng medi ati on.

The remainder of APC s argunents are not so easily
di spatched. Even when generically appropriate, a nediation order
must contain procedural and substantive safeguards to ensure
fairness to all parties involved. The nediation order in this case
does not quite neet that test. |In particular, the order does not
set limts on the duration of the mnediation or the expense

associ ated therewith.?®

%W do not assign significant weight to Thanes-Di ck's bel at ed
offer to pay APC s share of the nediator's fee. There are other
expenses involved, and there is too nmuch of a risk that "free
rider" status will itself breed problens.
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W need not wax |ongiloquent. As entered, the order
sinply requires the parties to nediate; it does not set forth
either a tinmetable for the nediation or a cap on the fees that the
medi ator may charge. The figures that have been bandi ed about in
the briefs —$900 per hour or $9,000 per nediation day —are quite
| arge and should not be left to the nediator's whim Relatedly,
because the nediator is to be paid an hourly rate, the court should
have set an outside limt on the nunber of hours to be devoted to
nmedi ation. Equally as inportant, it is trite but often true that
justice delayed is justice denied. An unsuccessful nediation wll
post pone the ultimte resol ution of the case —indeed, the district
court has stayed all discovery pending the conpletion of the
medi ati on —and, thus, prolong the litigation. For these reasons,
the district court should have set a definite tine frame for the
nmedi ati on.

The respondents suggest that the district court did not
need to articulate any limtations in its nediation order because
the nediation process will remain under the district court's
ultimte supervision; the court retains the ability to curtail any
excessi ve expenditures of time or noney; and a dissatisfied party
can easily return to the court at any tine. While this mght be
enough of a safeguard in many instances, the instant litigation is

sufficiently conplicated and the nediation efforts are likely to be
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sufficiently expensive that, here, reasonable tinme limts and fee
constraints, set in advance, are appropriate.?®

A court intent on ordering non-consensual nediation
shoul d take other precautions as well. For exanple, the court
should make it clear (as did the able district court in this case)
that participation in nediation will not be taken as a waiver of
any litigation position. The inportant point is that the
protections we have nentioned are not intended to conprise an
exhaustive list, but, rather, to illustrate that when a district
court orders a party to participate in nediation, it should take
care to assuage legitimate concerns about the possible negative
consequences of such an order.

To recapitul ate, we rul e that a mandat ory nedi ati on order
I ssued under the district court's inherent power is valid in an
appropriate case. W also rule that this is an appropriate case.
W hold, however, that the district court's failure to set
reasonable limts on the duration of the nediation and on the
nmedi ator's fees doons the decree.

IV. CONCLUSION

We admire the district court's pragnmatic and i nnovative

approach to this massive litigation. Qur core holding — that

¢ do not mean that a nediation order in such a case nust be
etched in stone. The nediator and the parties remain free, for
good cause shown, to ask the district court to extend or nodify the
original order.
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ordering mandatory nediation is a proper exercise of a district
court's i nherent power, subject, however, to a variety of terns and
conditions —validates that approach. W are nmindful that this
holding is in tension with the opinions of the Sixth and Seventh
Circuits in NLO and Strandell, respectively, but we believe it is
justified by the inportant goal of pronmoting flexibility and
creative problemsolving in the handling of conplex litigation.
That said, the need of the district judge in this caseto
construct his own nedi ation regi ne ad hoc underscores the greater
need of the district court as an institution to adopt an ADR
program and nenorialize it in its local rules. In the ADR Act,
Congress directed that "[e]ach United States district court shal
authorize, by local rule under section 2071(a), the use of
alternative dispute resolution processes in all civil actions .

N 28 U.S.C. 8§ 651(b). While Congress did not set a firm
deadline for conpliance with this directive, the statute was
enacted four years ago. This om ssion having been noted, we are
confident that the district court will nove expediently to bring
the District of Puerto Rico into conpliance.

W need go no further. For the reasons set forth above,
we vacate the district court's nmediation order and remand for
further proceedings consistent with this opinion. The district

court is free to order nediation if it continues to believe that
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such a course is advisable or, inthe alternative, to proceed with

di scovery and trial.

Vacated and remanded. Costs shall be taxed in favor of

the petitioner.
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